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 Town Council held a special work 
meeting on April 26 regarding EPA’s 
proposed remedial action plan

 After discussion, Town Council directed 
preparation and submittal of written 
comment to EPA

 A summary outline of the Town Council’s 
direction was presented in a public Town 
Council meeting on May 2

BACKGROUND



 Town Council directed development of 
the following comments to EPA:

 Town supports EPA’s  Remedial Alternative 
#3B 

 Robust “institutional controls” are needed 
to protect the integrity of EPA’s constructed 
remedy

 Town is likely to be the primary adopter and 
enforcer of such ICs 

 Town would like to partner with EPA on IC 
development and implementation

BACKGROUND



“At the outset, the Town wishes to thank 
EPA for the years of work undertaken at 
federal expense …“

REVIEW OF TOWN COMMENTS



“While it is no secret that the Town has 
been frustrated with the amount of time it 
has taken for the agency to get to this point 
in the Superfund process (i.e., remedy 
selection), the Town does appreciate that 
EPA is finally at the point of remedy 
selection and is prepared to spend tens of 
millions of dollars in designing and 
implementing a remedy.”

REVIEW OF TOWN COMMENTS



“While the Town does not wish to diminish the 
comments of any other parties … the Town 
understand the importance of its voice among 
all commenters.”

“The [NCP] requires that ‘in planning or 
undertaking Fund-financed action, [EPA] shall 
… [b]e sensitive to local community concerns.’”

The Town is “the local community’s 
institutional representative”

REVIEW OF TOWN COMMENTS



“The Town accepts that at the IKM-HS 
Superfund Site waste treatment and 
minimization are impracticable.”

REVIEW OF TOWN COMMENTS



“[T]he Town is generally comfortable with 
the remedial alternatives developed, 
screened and evaluated in the FS for the 
IKM-HS Superfund Site.”

From among the FS alternatives, EPA has 
proposed “Remedial Alternative 3B”

REVIEW OF TOWN COMMENTS



“After due consideration of EPA’s 
remedial alternatives in the FS, the 
Town concurs that Remedial 
Alternative 3b is preferred and 
supports its selection as EPA’s final 
remedy at the IKM-HS Superfund 
Site.”

REVIEW OF TOWN COMMENTS



“The Town urges more immediate and 
more substantive attention to the 
development and implementation of 
institutional controls”

REVIEW OF TOWN COMMENTS



Under the NCP, “any remedy that 
leaves waste and waste residuals at a 
Superfund site [such as Remedial 
Alternative 3B] is presumed to have 
necessarily two components - ECs and 
ICs.  The reason is that ICs accomplish 
something that ECs do not, indeed 
cannot.”

REVIEW OF TOWN COMMENTS



“[A] Superfund remedy that consists of ECs 
only, or ECs with inadequately conceived or 
developed ICs, is an incomplete, deficient 
remedy.  Likewise, a Superfund remedy 
that consists of ICs, or ICs with 
inadequately conceived or developed ECs, 
is an incomplete, deficient remedy.”

REVIEW OF TOWN COMMENTS



“In the Town’s view, EPA’s contemplated 
ICs for the IKM-HS Superfund Site are 
inadequately developed because EPA’s 
focus in the FS and PRAP is primarily on the 
ECs.  As a result, the effectiveness of EPA’s 
proposed remedy for the IKM-HS 
Superfund Site is jeopardized.”

REVIEW OF TOWN COMMENTS



“More substantive attention to the 
development and implementation of ICs is 
needed prior to remedy design”

REVIEW OF TOWN COMMENTS



“While EPA may contend that … superficial 
treatment of ICs is acceptable at the FS and 
PRAP stage of the Superfund development 
and selectin process, the Town would beg 
to differ for two important, related 
reasons.” 

REVIEW OF TOWN COMMENTS



First … 

“’The challenges of planning, implementing, 
maintaining and enforcing ICs … [require] site 
managers and attorneys [to] fully evaluate ICs 
during the development of cleanup 
alternatives (e.g., during the FS stage of 
CERCLA) … and plan for the implementation, 
maintenance, and enforcement challenges 
early in the cleanup process.’”

REVIEW OF TOWN COMMENTS



First … 

“While the FS and PRAP identify and treat ICs 
as a component of the remedy, they are 
conceived and described in a most elementary 
fashion.  As a result, the ICs contemplated for 
the IKM-HS Superfund Site cannot reasonably 
be considered to have been ‘thoroughly and 
rigorously’ evaluated.”

REVIEW OF TOWN COMMENTS



Second …

“[T]he ICs EPA is proposing at the IKM-HS 
Superfund Site … are largely outside EPA’s 
authority to adopt, implement and enforce ... 
The FS acknowledges that fact.”

REVIEW OF TOWN COMMENTS



Second …

“’Therefore, it is critical that the site manager 
and his or her state counterpart involve the 
appropriate local government agency in 
discussions on the types of controls that are 
being considered.  The capability and 
willingness of the local government to 
implement and ensure the short- or long-term 
effectiveness of the proposed ICs should be 
considered during RI/FS.”

REVIEW OF TOWN COMMENTS



Second …

“[H]owever, to date the Town has had no 
discussion with EPA on the ‘types of 
institutional controls’ EPA has contemplated 
for the IKM-HS Superfund Site or on the 
‘capability and willingness’ of the Town to 
‘implement and ensure’ the effectiveness of 
such controls.”

REVIEW OF TOWN COMMENTS



Second …

“[T]he Town wishes to make it clear that the 
Town is willing, and believes itself capable, to 
implement robust and meaningful ICs and 
ensure their effectiveness at the IKM-HS 
Superfund Site.”

REVIEW OF TOWN COMMENTS



Second …

“Further, the Town strongly believes that 
discussions among EPA, the State of Arizona 
and the Town should commence immediately  
… If … the Town will have the predominant 
role in adopting and enforcing the ICs 
conceptualized in the FS and PRAP, the Town 
contemplates that such controls will need to 
be adopted and enforced in the form of one or 
more Town ordinances.” 

REVIEW OF TOWN COMMENTS



Second …

“The development and adoption of such 
ordinances, however, will take time to discuss, 
coordinate, and agree on among EPA, the 
State of Arizona and the Town, and thereafter 
to present to the Town’s elected officials and 
residents for review and comment before 
formal adoption by the Town’s elected 
officials.”

REVIEW OF TOWN COMMENTS



Second …

“Discussion of such matters cannot be 
deferred until remedy design or construction ...  
For one or more IC ordinances to be ready for 
implementation by the time of remedy design 
and/or construction, EPA, the State of Arizona 
and the Town need to consult now on the 
scope, content and terms of the IC ordinances 
needed from the Town.”

REVIEW OF TOWN COMMENTS



“There are other reasons for immediate 
commencement of the foregoing 
recommended discussion …”

“On a regular basis, the Town and its resident, 
property owners, and businesses face soil 
management, excavation, and construction 
issues implicating Superfund wastes and 
waste residuals.”

REVIEW OF TOWN COMMENTS



Also, “EPA, the State of Arizona and the Town 
need to discuss whether ownership of lands 
targeted for remediation needs to be 
transferred to parties committed to protecting 
the remedy”

REVIEW OF TOWN COMMENTS



“[I]f EPA determines that real property must 
be acquired to conduct a remedial action, EPA 
may acquire the real property but only if the 
state assures EPA that the state will ccept
transfer of the property upon completion of 
the remedial action … [or] ‘the site manager 
must find another party to assume ownership 
(e.g., a local government, community group or 
trust)’ ….”

REVIEW OF TOWN COMMENTS



For all of the foregoing reasons …

“The Town recommends preparation and 
adoption of an ICIAP.”

“An ICIAP would facilitate discussion among 
governmental agencies on development and 
implementation of ICs” 

“An ICIAP also would facilitate discussion 
among governmental agencies on IC funding 
sources”

REVIEW OF TOWN COMMENTS



“To date, has very little information regarding 
potentially responsible parties at the IKM-HS 
Superfund, EPA’s pursuit of such parties for 
cost recovery, or such parties’ ability to pay.”  

“In the absence of PRP funding for ICs, the 
Town understands that there are a variety of 
programs and tools to possibly help fund ICs.”

REVIEW OF TOWN COMMENTS



Finally, “the Town wishes to advise EPA that 
the Town is re-assessing current and future 
land uses and revitalization options at the 
mine and smelter sites and surrounding 
properties … [and] anticipates that its re-
assessment of land uses will affect the 
development of the IC component of the 
remedy.”

“For that reason …, the Town believes 
discussion … is needed well before remedy 
design and construction regarding ICs …”

REVIEW OF TOWN COMMENTS



QUESTIONS?
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